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annotated as described above, the con-
sular officer shall deny the visa in ac-
cordance with §42.81, regardless of
whether the application has yet been
executed in accordance with §42.67(a);
provided however that, in cases in
which a waiver may be available under
the INA and the consular officer deter-
mines that the visa application appears
otherwise approvable, the consular offi-
cer shall inform the prospective adop-
tive parents of the procedure for apply-
ing to DHS for a waiver. If in addition
the consular officer comes to know or
have reason to believe that the petition
is not clearly approvable as provided in
8 CFR 204.313(i)(3), the consular officer
shall forward the petition to DHS pur-
suant to that section.

(i) If the petition has been provision-
ally approved and the visa application
has been annotated in accordance with
subparagraph (h), the consular officer
shall notify the country of origin that
the steps required by Article 5 of the
Convention have been taken.

(j) After the consular officer has re-
ceived appropriate notification from
the country of origin that the adoption
or grant of legal custody has occurred
and any remaining requirements estab-
lished by DHS or §§42.61 through 42.67
have been fulfilled, the consular offi-
cer, if satisfied that the requirements
of the IAA and the Convention have
been met with respect to the adoption
or grant of legal custody, shall affix to
the adoption decree or grant of legal
custody a certificate so indicating.
This certificate shall constitute the
certification required by IAA section
301(a) and INA section 204(d)(2). For
purposes of determining whether to
issue a certificate, the fact that a con-
sular officer notified the country of or-
igin pursuant to paragraph (i) of this
section that the steps required by Arti-
cle 5 of the Convention had been taken
and the fact that the country of origin
has provided appropriate notification
that the adoption or grant of legal cus-
tody has occurred shall together con-
stitute prima facie evidence of compli-
ance with the Convention and the TAA.

(k) If the consular officer is unable to
issue the certificate described in para-
graph (j) of this section, the consular
officer shall notify the country of ori-
gin of the consular officer’s decision.

§42.31

(1) After the consular officer deter-
mines whether to issue the certificate
described in paragraph (j) of this sec-
tion, the consular officer shall finally
adjudicate the petition and visa appli-
cation in accordance with standard
procedures.

(m) If the consular officer is unable
to give final approval to the visa appli-
cation or the petition, then the con-
sular officer shall forward the petition
to DHS, pursuant to §42.43 or 8 CFR
204.313(1)(3), as applicable, for appro-
priate action in accordance with appli-
cable DHS procedures, and/or refuse
the visa application in accordance with
§42.81. The consular officer shall notify
the country of origin that the visa has
been refused.

[72 FR 61305, Oct. 30, 2007]

Subpart D—Immigrants Subject to
Numerical Limitations

SOURCE: 56 FR 49676, Oct. 1, 1991, unless
otherwise noted.

§42.31 Family-sponsored immigrants.

(a) Entitlement to status. An alien
shall be classifiable as a family-spon-
sored immigrant under INA 203(a) (1),
(2), (3) or (4) if the consular officer has
received from DHS a Petition to Clas-
sify Status of Alien Relative for
Issuance of Immigrant Visa approved
in accordance with INA 204 to accord
the alien such preference status, or of-
ficial notification of such an approval,
and the consular officer is satisfied
that the alien has the relationship to
the petitioner indicated in the peti-
tion. In the case of a petition according
an alien status under INA 203(a) (1) or
(3) or status as an unmarried son or
daughter under INA 203(a)(2), the peti-
tioner must be a ‘‘parent’ as defined in
INA 101(b)(2) and 22 CFR 40.1. In the
case of a petition to accord an alien
status under INA 203(a)(4) filed on or
after January 1, 1977, the petitioner
must be at least twenty-one years of
age.

(b) Entitlement to derivative status.
Pursuant to INA 203(d), and whether or
not named in the petition, the child of
a family-sponsored first, second, third
or fourth preference immigrant or the
spouse of a family-sponsored third or
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fourth preference immigrant, if not
otherwise entitled to an immigrant
status and the immediate issuance of a
visa, is entitled to a derivative status
corresponding to the classification and
priority date of the beneficiary of the
petition.

[56 FR 49676, Oct. 1, 1991, as amended at 61 FR
1836, Jan. 24, 1996]

§42.32 Employment-based preference
immigrants.

Aliens subject to the worldwide level
specified in section 201(d) for employ-
ment-based immigrants in a fiscal year
shall be allotted visas as indicated
below.

(a) First preference—Priority workers—
(1) Entitlement to status. An alien shall
be classifiable as an employment-based
first preference immigrant under INA
203(b)(1) if the consular office has re-
ceived from DHS a Petition for Immi-
grant Worker approved in accordance
with INA 204 to accord the alien such
Preference status, or official notifica-
tion of such an approval, and the con-
sular officer is satisfied that the alien
is within one of the classes described in
INA 203(b)(1).

(2) Entitlement to derivative status.
Pursuant to INA 203(d), and whether or
not named in the petition, the child or
spouse of an employment-based first
preference immigrant, if not otherwise
entitled to an immigrant status and
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and
priority date of the beneficiary of the
petition.

(b) Second preference—Professionals
with advanced degrees or persons of ex-
ceptional ability—(1) Entitlement to sta-
tus. An alien shall be classifiable as an
employment-based second preference
immigrant under INA 203(b)(2) if the
consular officer has received from DHS
a Petition for Immigrant Worker ap-
proved in accordance with INA 204 to
accord the alien such preference status,
or official notification of such an ap-
proval, and the consular officer is sat-
isfied that the alien is within one of
the classes described in INA 203(b)(2).

(2) Entitlement to derivative status.
Pursuant to INA 203(d), and whether or
not named in the petition, the child or
spouse of an employment-based second
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preference immigrant, if not otherwise
entitled to an immigrant status and
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and
priority date of the beneficiary of the
petition.

(¢c) Third preference—Skilled workers,
professionals, other workers—(1) Entitle-
ment to status. An alien shall be classi-
fiable as an employment-based third
preference immigrant under INA
203(b)(3) if the consular officer has re-
ceived from DHS a Petition for Immi-
grant Worker approved in accordance
with INA 204 to accord the alien such
preference status, or official notifica-
tion of such an approval, and the con-
sular officer is satisfied that the alien
is within one of the classes described in
INA 203(b)(3).

(2) Entitlement to derivative status.
Pursuant to INA 203(d), and whether or
not named in the petition, the child or
spouse of an employment-based third
preference immigrant, if not otherwise
entitled to an immigrant status and
the immediate issuance of a visa, is en-
titled to a derivative status cor-
responding to the classification and
priority date of the beneficiary of the
petition.

(d) Fourth preference—Special immi-
grants—(1) Religious workers—(i) Classi-
fication based on qualifications under
INA 101(A)27)(C). An alien shall be
classifiable under INA 203(b)(4) as a
special immigrant described in INA
101(a)(27)(C) if:

(A) The consular officer has received
a petition approved by DHS to accord
such classification, or an official noti-
fication of such approval; and

(B) The consular officer is satisfied
from the evidence presented that the
alien qualifies under that section; or

(C) The consular officer is satisfied
the alien is the spouse or child of a re-
ligious worker so classified and is ac-
companying or following to join the
principal alien.

(ii) Timeliness of application. An immi-
grant visa issued under INA 203(b)(4) to
an alien described in INA 101(a)(27)(C),
other than a minister of religion, who
qualifies as a ‘‘religious worker’ as de-
fined in 8 CFR 204.5, shall bear the
usual validity except that in no case
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